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$7,600,000 Gross Verdict - Medical Malpractice -

Failure of three specialists to consider cerebral

fluid leak as differential despite persistent nasal

discharge - Bacterial Meningitis - Brain Damage

$7,600,000 GROSS VERDICT IN N.J. CASE AGAINST ALLERGIST AND $2,000,000

PRIOR RECOVERY IN N.Y. CASE AGAINST OTOLARYNGOLOGIST - FAILURE TO

CONSIDER CEREBRAL/SPINAL FLUID LEAK AS DIFFERENTIAL DIAGNOSIS DESPITE

CONSTANT AND EXTENSIVE NASAL DISCHARGE - FAILURE TO DIAGNOSE BACTERIAL

MENINGITIS - BRAIN DAMAGE.

New York County and Middlesex County, N.J.

This was a medical malpractice action in

which the female plaintiff, age 38 at the time,

contended that the initially treating N.J.

otolaryngologist, a subsequent treating N.Y.

otolaryngologist and a N.J. allergist each

negligently failed to consider a Cerebral/Spinal

Fluid leak (CSF) as a differential diagnosis

when the plaintiff presented with a history of

constant and extensive nasal discharge which

had continued for 1 -2 weeks as of the time of

her visit with the initially treating N.J.

otolaryngologist. The plaintiff contended that

as a result, she developed bacterial meningitis

which caused extensive brain damage. The

plaintiff brought separate actions against the

N.Y. and N.J. physicians. The case against the

N.Y. otolaryngologist settled prior to trial for

$2,000,000 and in a Middlesex County, N.J.

jury trial, the jury exonerated the initially

treating otolaryngologist, found the settling

N.Y. otolaryngologist 60% negligent and the

N.J. allergist 40% negligent.
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The Middlesex County jury then rendered a gross

award of $7.6 million. This article will delve into

both cases.

The plaintiff related that in May, 1995, she and her husband

visited the N.J. otolaryngologist with complaints of

extensive nasal discharge which had continued over a

week or so, and indicated that this physician, noting that

the symptoms were occurring during allergy season,

prescribed allergy medication. The plaintiff also related

that she and her husband knew a NJ. allergist personal

ly, spoke with him after seeing the initially treating N.J.

otolaryngologist and that the allergist advised the plaintiff

that she should see an otolaryngologist.

The evidence reflected that the plaintiff and her husband

left to visit India for one month and that the plaintiff did

not see the N.J. otolaryngologist again. Upon their

return, the plaintiff maintained that they visited a oto

laryngologist in NYC and advised him that the plaintiff's

symptoms had worsened and that she was experiencing

nasal discharge on her pillow. The physician continued

the diagnosis of allergies and that when the first med

ication he prescribed proved ineffective, he prescribed

the use of a steroid pack, which also proved to be inef

fective. The plaintiff then saw the N.J. allergist on two
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plaintiff maintained that the N.J. allergist then advised

that additional allergy tests should be performed in

several months.

The plaintiff's husband contended that shortly thereafter,

his wife called from work complaining of a severe

headache. The husband maintained that when his wife

returned home, she was in a stupor. She was then trans

ported to the hospital. The discharge of cerebral spinal

fluid from the nose was noted and a diagnosis of bacterial

meningitis was made. After three days, the plaintiff was

transferred to a second hospital where she remained for

two months, during which time, she was in a coma for

approximately two weeks. The plaintiff was then trans

ferred to a rehabilitation hospital where she stayed an

additional two months.

The plaintiff's expert otolaryngologist contended in

both cases that all of the physicians should have consid

ered a CSF leak as a differential diagnosis because of

the continuing, extensive nasal discharge. The plaintiff's

expert maintained that such a differential diagnosis

would have prompted the performance of a glucose test

to detect the absence of glucose which would have

revealed the CSF leak.

The defendants did not dispute that such a test would

have revealed the condition. The defendants pointed

out, however, that there was no history of head trauma

and that in the absence of such trauma, a CSF leak is

extremely rare, arguing that the failure to include it in

a differential diagnosis was reasonable under these

circumstances. The plaintiff countered that although rare,

the condition can occur in the absence of head trauma

and that in view of the extensive amount of material

which was discharging from her nose, which she reported

as having often wet her entire pillow, and the continua

tion of the symptoms over a significant period of time,

the defense position should be strongly rejected. The

N.J. otolaryngologist contended that the plaintiff did not

give the medication sufficient time to ascertain if it was

working and that he would have considered a leak as a

differential diagnosis upon a continuation of the symp

toms after completing the medication regimen.

The plaintiff contended that the bacterial meningitis led

to severe brain damage which has caused severe cognitive

deficits and short term memory loss. The plaintiff testified

that she has no memory of the 2-3 year period preceding

her illness. The plaintiff is the mother of two young

children and the plaintiff maintained that she clearly

cannot act as a parent. The plaintiff also contended that

at times, she will be unable to recall if she had been to a

store and often cannot follow the plot line in TV shows.

The plaintiff further pointed to the transcripts showing a

4.0 cumulative average at a community college and

excellent grades at college in India. The plaintiff, who

was trained as a computer programmer, was working as

the owner of a gift/stationery store at the time of her

illness. The plaintiff made no income claims. The plain

tiff contended that she will require extensive future

medical care and ultimately, home attendant care.

The jury in the Middlesex County case exonerated the

initially treating N.J. otolaryngologist, found the N.J.

allergist 40% negligent and assessed 60% liability

against the N.Y. otolaryngologist who was placed on

the jury sheet for apportionment purposes. The jury

then rendered a gross award of $7,600,000, including

$3,400,000 for past and future pain and suffering,

$3,100,000 for costs of care and $1,100,000 to the

husband for loss of services.
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